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age UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA : @9 CRUE. i a 6 ‘4 


t 
ee INDICTMENT 
LOUIS KENNETH WATSON, : 
: 
Defendant, 
: 


COUNT ONE 


The Grand Jury charges: 

On or about June 5, 1975, in the Southern District 
of New York, LOUIS KENNETH WATSON, the defendant, did wmlaewfully, 
wilfully and knowingly, by force, violence and intimidation, 


take and attempt to take from the person and presence of another, 


~ 


property and money in the approximate amount of $12,244,00, 


belonging to and in the care, custody, control, management and 


— 


possession of the First National City Bank, 334 Fifth Avenue, 


\ 
; 


>. wm 


New York, New York, a bank the deposits of which were insured 


ay 


by the Federal Deposit Insurance Corporation, 


f 
Bin 


pur 
Vi 


(Title 18, United States Code, Sections 2113(a) and 


COUNT TWO_ 


DEC 31 197 


The Grand Jury further charges: 


MICROFIt * 
¥ Raman 


On or about June 5, 1975, in the Southern District of 


New York, LOUIS KENNETH WATSON, the defendant, unlawfully, wilfully 


\ paw 
oewve 


and knowingly, in committing and attempting to commit the offense 


set forth in Count One hereof, did assault and put in jeopardy the 


=u 


lives of persons by the use cf a dangs:ous weapon and device, to 
wit, a firearm: 


(Title 18, United States Code, Sections 2113(d) and y > 


Themas J Ghe 


United States Attorney 


CHARGE OF THE COURT 


THE COURT: Ladies and gentlemen, we now come 
to that stage of the case where the evidence is in, the 
lawyers have presented their arguments, and you are about 
to do your part in the administration of justice, which is 
to pass upon and to decide the fact issues. 

You and you alone are the sole and exclusive 
judges of the facts. You pass upon the weight of the 
evidence. You determine the credibility of witnesses. 

You resolve such conflicts as there may be in the evidence, 
and you draw such reasonable inferences as may be warranted 
by the testimony or exhibits in the case. 

My function at this point is to instruct you 
as to the law which is applicable to the case. 


As I indicated in my preliminary remarks, it 


is your duty to accept the law as I state it to you in 


these instructicns and to apply it to the facts as you 
find them. 

The logical result of that application of the 
law to the facts is the verdict in the case. 

With respect to any fact matter, it is your 


recollection and yours alone that governs. Anything that 
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counsel, either for the Government or the defense, may 


have said with respect to matters in evidence, during 


the trial in the form of questions, in colloquy with the 


Court, in argument or in summation, is not evidence and is 
not to be substituted for your own recollection of the 
evidence. So, too, anything I may have said during the 
course of the trial, cr may refer to during the course 

of these instructions, as to any factual matter in evidence 
is not evidence and is not to be taken in place of yor 

own recollection of the evidence. 

Testimony and exhibits to which the Court 
si itained an objection, or which were ordered s*ricken 
from the -ecord, do not constitute evidence and must not 
be considered by you. 

The case must be decided by you upon the 
evidence, that is, the sworn testimony of the witnesses, 
any stipulations entered into between counsel, and 
such exhibits as were received in evidence. 

I mentioned stipulations. A number of 
stipulations were entered into by the defendants, their 
attorneys, and the Government. These stipulations 
pertained to such matters as Federal Deposit Insurance 
Company insurance of the bank in question. That was 


Government's Exhibit 61. The losses to t’ bank as a 
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The charges against the defendants on trial 


‘BEST COPY AVAILABLE | 


_— 
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: result of the events or June 5, 1975. That was 
3 Government's Exhibit 62. The numbers worn by Mr. Watson 
“par 4 and Mr. London in the lineup. That was Government's 
5 Exhibit 63. The identification of two photographs as 
© photographs of Mr. London; Government's Exhibit 64. 
7 Fingerprint analysis and lack of identifications at the | 
8 | lineup. That was Defendant Watson's Exhibit E. | 
n 9 | These stipulations are the equivalent, for 
10 your purposes,of ive testimony to the same effect, end 
. ll you may consider the facts stipulated in your deliberaticis. 
12 Should you wish to hear any of the testimony 
13 or any part of my charge, you may request that any portion | 
14 | of the testimony or any portion of my charge be read 
15 bask to you. You will do this by sending a note from | 
16 the jury room mking the request. You will then be | 
17 brought back into the courtroom and whatever you have 
18 requested will be read to you. | 
i9 Should you wish tu see the two irdjictments 
20 or any exhibit or exhibits in evidence, whatever you 
21 request wiil be sent into the jury room upon your asking 
2 for it. | 
= ._ B As I have indicated, you will communicate 
2A with the Court by note. 
| 


' 
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before you, Louis Kenneth Watson and Willie London, 
are contained in two indictments. I instruct you that 
the indictments are merely accusations. They are charges. 
They are no evidence or proof of a defendant's guilt. 
Both defendants have pleaded not guilty. Therefore, 
the Government has the burden o* proving each and ever, 
element of the charges acrinst each defendant beyond 
a reasonable doubt. I*% is a burden that never shifts 
and remains upon the Government throughout the entire 
trial. 

A defendant does not have to prove his 


innocence. On the contrary, each defendant is presumed 


to be innocent of the accusations contained in the 


indictment. The presumption of innocence was in the 
defendants’ favor at the start of the trial, continued 
in their favor throughout the trial, is in their favor 
even as I instruct you now. 

It remains in their favor during the course 
of your deliberations in the jury room. It is removed 
only if and when you are convinced that the Government 
has sustained its burden of proving the guilt of a 
defendant bevond a reasonable doubt. 

-What is a reasonable doubt? It is a doubt 


based on reason which arises from the evidence or lack of 
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evidence in the case. It is a doubt that appeals to your 
reason, to your judgment, to your common understanding 
and your common sense, such as would cause prudent 
men to hesitate to act in matters of importance to 
themselves. 

Ressonabl2 doubt is not caprice or whim or 
speculation. it is not a doubt that you might conjure up 
to avoid the performance of an unpleasant duty. It is not 
sympathy for a defendant. 

It is not necessary for the Governm. oc to 
prove the guilt of a defendant to a mathematical 


certainty, or beyond all possible coubt. If that were 


the cule, few people, however guilty they might be, 


would ever be convicted. It is practically impessible 
for a person to be absolutely and completely convinced 
ef any controverted fact which, by its nature, is not 
susceptible of mathematical certainty. 

In consequence, the law is such that in a 
criminal case it is enough to convict if proof of a 
defendant's guiit be eetealinhed beyond e reasonable 
doubt, not beyond all possible doubt. 

Each indictment in this case -- and there are 
two indictments, one naming Mr. London and one naming 


Mr. Watson -- contains two counts or charges aga..:3t the 
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defendant. named in the indictment. 


‘ 
Count 1 of Indictment 75 Cr. 1267 charges ald 
that on or about June 5, 1975, the defendant, Louis : 
Kenneth Watson, by force, violence and intimidation, : 
took or aided and abetted others in taking from the person 
and presence of another approximately $12,244 in funds of th 
First National City Bank, the deposits of which were 
then federally insured. : 
Count 2 of that indictment charges that on 
the same date, in the course of committing the offense 
alleged in count 1, the defendant Louis Kenneth Watson i 
assaulted and put in jeopardy the lives, of other 
persons by use of a firearm, or aided and abetted others ? 
in so doing. 
Count 1 of Indictment 76 “r. 152 charges 
that on or about June 5, 1975, the defendant Willie London, : 
by force, violence and intimidation. took or aided and 
abetted others in taking from the person and presence of | o- 
another approximately $12,244 in funds of the First 
National City Bank, the deposits of which were then = 
federally insured. : 
Count 2 of Indictment 76 Cr. 152 charges . 
that on the same date, in the course of committing the 


offense alleged in count 1, the defendant Willie London 
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assaulted and put in jeopardy the lives of other persons 
by use of a firearm, or aided and abetted others in 


so doing. 


( 
coe oo te _ 


and abetting” in a few moments. | 


The defendants are each charged in count 1 | 


~ fos) an 


I will explain tne leaqal meaning of “aiding 


of the respective indictments with having violated a 
federal statute, specifically, Section 2113(a) of 
Title 18, United States Code, which provides in 
pertinent part: 

“Whoever, by force and violence, or by 


intimidation, takes or a.-empts to take from the person 


S&S 8S & & S o @ 
SS a 


or presence of 2-other any property or money or any other 


15 | thing of value belonging to or in the cere, custody, 


16 control, management, or posesssion of any bank" -- 
17 I close quotes and now interpolate. 
18 | sips is guiity of an offense. 
19 In order to find a defendant guilty on count l, 
20 you must find each of the five following elements beyond 
21 a reasonable doubt: 
2 First, that on or «* out June 5, 1976 the 
sie ce | First National City Bank, 334 FifcaA Avenue, New York, 
“ | New York, was a bank the deposits of which were insured 
25 by the Federal Deposit Insurance Corporation. 
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Second, that on or about June 5, 1975, 
the defendant you are considering took money from the 
bank which belonged to or was in the care, custody, 
control, management or possession of the bank, or that 
he aided and abetted others to do so. 

Third, that the money was taken from th- 
person or presence of another. 

Fourth, that this taking was accomplished 
by force and violence, or by intimidation. And 

Fifth, that the defendant you are considering 
wilfully did the act or acts charged. 

Section 2113(f) of Title is, United States 
Code, another federal statute,  .ontains the following 
definition of the term “bank” as used in the statute 
which I cited a moment or two ago: 

“As used in this section, the term 'bank' 
means any bank the deposits of which are insured by the 
Federal Deposit Insurance Corporation." 

The parties have stipulated that the First 
National Cuaty Bank was insured by the Federal Deposit 
Insurance Corpcration on June 5, 1975. Such evidence, 
if accepted by you, is sufficient to warrant your finding 
that the first element of count 1 has been proved. 


The second ana third elements are reasonably 
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simple and, aside from my restating them, require no 
further elaboration. 

You will recall the second element was that 
on or about June 5, 1975 the defendant you are considering 
took money from the bank which belonged to, or was in the 
care, custody, control, management or possession of, 


the bank, or that he aided and abetted others to do so. 


i 
The third element is that the money was taken | 


from the person or presence of another. 
I suggest that these elements are clear 
They contain with them, of course, a key question for you 
to consider, which is whether or not the defendant you are 
cou.sidering, and you must consider each defendant separacely, 
was involved in the bank robbery which all of the parties 
indicate did in fact take place at the First National 
City bank on June 5, 1975. 
So crucial here is whether or not the 
defendant you are considering has been proved beyond a 
reasonable doubt to have partici: ated in that occurrence. 
Turning to the fourth element, which is 
that the taking of the money must have been accomplished 
by force and violence, or by intimidation, I charge you 
that the Government is not required to show. that force 


and violence were actually used against anyone, if it 
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* 2 proves beyond a reasonable doubt that the taking was 
3 the result of intimidation, that is, the result of 
eg 4 placing another person or persons in fear. 
5 Intimidation may be established by proof 
6 of circumstances that are normally and reasonably 
7 calculated to arouse fear in the ordinary run of human 
8 beings. {a if it happened that some extraordinerily 
timid person was put in fear by some sort of words or 
b 10 actions that would not normally frighte~ anyone, this woul 
* ll not be the kind of an intimidation with which the statute 
ar 12 is concerned. 
13 On the other hand, if the proof shows conduct 
14 by a defendant which would normally be expected to 


g¢nerate fear, then it is not necessary that thosz 
affected should actually have experienced some terror or 
panic or hysteria. 


The question, in short, in this respect is 


an objective one. It is whether the Government has 
sustained its burden of showing conduct of the accused 
which was of such a nature as to be a sensible and 
expectable basis for the -~2ation of fear. 
Before you can convict a defendant of either 


count, you must find beyond a reasonable doubt that the 


defendant you are considering acted knowingly and wilfully. | 
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An act is done kno .ngly if it is done vcluntarily and 


purposefully, and not because of mistake, accident, mere 
negligen---. or any other innocent reason. An act is 
wilful if ‘+ is done knowingly, deliberately and with 

a bad motive or purpose. 

In determining whether a defendant has acted 
knowingly and wilfully, it is not necessary for the 
Government to establish that the defendant knew that he 
was breaking any particular law or any particular rule. 
Knowledge and wilfulness of a defendant need not be proved 
by direct evidence. Like any other fact in issue, it 
may be established by circumstantial evidence. 

Here, as in other phases of this case, the 
significant fact is the defendant's state of mind. It is 
obviously impossible to ascertain or to prove directly 
the operation of a defendant's mind, because you cannot 
look into a person's mind and see what his intentions 
are or were. But the proof of the circumstances surrounding 
the transact:ion may well supply an adequate and convincing 
basis for a finding that the defendant acted wilfully. 

The actions of a man must be set in their 
time and plac. ‘ust as the full meaning of a word is 
commonly und-- @ only in its relation to other words 


in the sentence oc its context. So the meaning of a 


SOUTHERN DISTRICT COURT REPORTERS, U.5. COURTHOUSE 
FOLEY SQUARE NEW YORK NY — 791-i02? 
"he be 


3 


Charge A 16 


cammch 532 
particular act or conduct may depend upon the circumstances 
surrounding it. 

In determining this issue,you are entitled 
to consider any statements made and acts done or 
committed or omitted to be done by the defendant, and all 

facts and circumstances in evidence which may aid you in 

determining his state of mind. 

I turn now to count 2. 

The defendants are each charged in count 2 
of the respective indictmerts with violating another 
federal statute, Section 2113(d) of Title 18, United 
States Code, which provides in part that “whoever in 
committing"-- and I interpolate -- a robbery of a bank 
insured by the federal government -- “assaults any person © 
puts in jeopardy the life ot any person by the use of 
& dangerous weapon or device -- and I interpolate again - 
is guilty of an offense. 

In order to find a defendant guilty on 
count 2, you’ ast find that the defendant you are 
considering committed the crime charged in count l. 
So you must first determine wiiether or not the defendant 
committed the crime charged in count l. 

If you find that he did not, you stop right 


there. If :'‘ou find that he did, then you go on to 
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consider count 2. 

In addition to finding that the defendant you 
are ccnsidering committed the crime charged in count l, 
you must find also beyond a reasonable coubt that the de- 
fendant in so doing either assaulted one or more persons, 
or by the use of a dangerous weapon or weapons, to wit, 
a firearm, put in jeopardy the lives of one or more 
persons. 

Count 2 thus requires a finding efther 

(1) that there was an assault; or 

(2) that the lives of one or more persons 
were placed in jeopardy by the use of a dangerous weapon 
or weapons. 

It is not essential to find both an assault 
and an endangering of lives by use of such weapons. 
In considering this, yor will have in minc and undertake 
to remember and apply the legal definition of the werd 
“assault.” 

That word is defined to refer to an unlawful 
attempt or threat to apply force and violence to inflict 
bodily injury when the attempt or threat is coupled with 


an apparent present ability to carry it out, such as to 


arouse fear in the intended victim that he would be subject 


to immediate physical inju”’ 
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An assault, as it is defined in ‘aw, may be 
committed withuut actual touching or striking or doing 
bodily harm to the person in question. For example, 
a flourishing or pointing of a pistol or gun at 
another person for the purpose of putting that other person | 
in fear is sufficient to constitute an assault. 

I also mentioned to you a moment ago thet 
even if you find no assault in connection with count 2 
this count may be established if you find that the lives 
of one or more people were put in jeopardy by the use of 
a dangerous weapon. To justify such a finding in this 
case, you must be convinced beyond a reasonable doubt 
that the accused, or someone he aided and abetted, carried 
one or more firearms which were drawn and loaded. 

It is not essential to such a finding 
that there be direct evidence that shows this firearm 
was in fact loaded. If a person is engaged in a robbery 
and displays or points a gun to insure his demand and 
intends to produce a fear in a person or persons, you are 
permitted to infer from such facts that the gun was 
loaded and capable of inflicting the deadly injury 
threatened by the one who employed it. 

Of course in considering the evidence on 


count 2, you must also find that defendant you are 
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considering acted wilfully and knowingly, as I explained 
those terms in connection witi count l. 

A few moments ago I told you that count 1 
charges each defendant with aiding and abetting a bank 
robbery by force, violence and intimidation, and count 2 
charges each defendant with aiding and abetting others 
in assaulting or putting in jeopardy the lives of others 
while committing such offense. 

In order to convict on ccunt 1 or count 2, 
you must find beyond a reasonable doubt that the crime 
charged did occur as I have just explained. 

I will now instruct you as to the standard 
you must apply in determining whether the defendant 
aided and abetted the commission of a crime. 

First, the statute, Section 2 of Title 18, 
United States Code, in part (a), another federal 
statute, states, “Whoever commits an offense against the 
United States, or aids, abets, counsels, commands, 
induces or procures its commission” -- and I now 
interpolate -- is guilty of a crime. 

While there is no precise rule as to what 
acts constitute aiding and abetting, it is enough that 
a defendant in some manner associate himself with the 


illegal venture, that he participate in it as romething 
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that he wishes to bring about or that he seeks by his 
actions to make it succeed. 

The one who aids and abets another in the 
commission of a crime is equally guilty with the person 
who actually and physically cor ‘ted it. Therefore, 
if you find beyond a reasonabje« doupt with respect to 
counts 1 and 2 of the indictment tu... the defendant you 
are considering committed tlhe offenses cliarged, or aided 
and abetted others in their commission, yo: may find 
the defendant guilty of the offense. 

I turn now to another subject, the credibility 
of witnesses. 

How do you determine the truth, and how do 

you appraise the credibility of the witnesses? 

Well, as I always tell juries who sit 
here as you are sitting here today, you use your plain, 
everyday common sense. You have seen the witnesses. 


You have observei the manner they testified. And whatever 


credibility you may give them must be determined by 


their conduct and their manner of testifying and their 
re’ cionship or interest in the outcome. 


In other words, you again apply your common 


sense and your everyday experience. 


You may, of course, take into consideration 
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the interest of a witness. An interested witness is not 


necessarily unworthy of belief. Interest is a factor, 


however, which you may consider in determining the weight 
and credibility to be given to a witness‘ testimony. 

If any witness has wilfully testified 
fulsely to any material fact, you may disregard all of 
that witness' testimony or accept such part of it as you 
believe worthy of belief, or as appeals to your reason 
or judgment. 

A witness may be discredited or impeached 
by contradictory evidence or by evidence that at other 
times the witness has made statements which are 
inconsistent with the witness' present testimony. 

In ye Selieve that any witness has been 
impeached and thus dis cedited, it is your eryclusive 
province to give the testimony of that witness such weight, 
if any, as you may think it deserves. 
There has been testimony that both defendants 
made certain statements when interviewed by agents of 
the FBI. You will recall there was testimony that 
Mr. London was interviewed on August 29, 1975, and that 
Mr. Watson was interviewed on November 14 and 14, 1975. 

If you find that the defendants did make 


such statements, then you may give the statements such 
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| weight as you believe they deserve after considering all 


2 
| 
3 | the circumstances which were brought out in the evidence. 
oe 4 You will recall that William Neumann and 
5 Melvin Jeter were called as Government witnesses and 
: | 8 were asked to express, and did in fact express, their 
7 opinion that one of the men depicted in Government's 
8 Exhibit 15, I believe, was Willie London. These witnesses, 
od 9 both of whom had seen Mr. London or a number of occasions, 
10 were allowed os testify as to their opinions because 
11 such testimony may be helpful to determination »f a 
12 fact ir issue ir. this case, that is, whether Mr. London 
13 is the man depicted in Government's Exhibit 15. 
14 However, as I instructed you when this 
] 
6 testimony was admitted, the opinions expressed are purely 
16 advisory and you may give them whatever weight you iszel 
*. 17 they merit. 
18 The finai factual determination, as with all 
fac:tual determinations, rests with you. 
20 Turning to another subject, direct and 
21 H circumstantial evidence, you have heard me refer to 
a | dizect evidence and perhaps also to circumstantial 
- 23 | evidence, and it is well to explain now the difference 
24 
2 


Direct evidence is where a witness testifies 
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as to what he saw, heard or observed, what he knows 
of his own knowledge, something which comes to him by 
virtue of his own senses. 

¢ reumstantial evidence is evidence of 
facts and circumstances from which one may infer 


connected facts which reasonably follow in the common 


| 

experience of mankind. 
Stated somewhat differently, circumstantial 

evidence is that evidence which tends to prove a disputed 

fact by proof of other facts which have a logical 

tendency to lead the mind to a conclusion that those 

facts exist which are sought to be established. 
Circumstantial evidence, if believed, is of 

no less value than direct evidence for, in either case, yo 

must be convinced beyond a reasonable doubt of the guilt 

of the defendant. | 
Let's take one simple example, one which is 

often used in this courthouse to illustrate what is 

meant by circumstantial evidence. 
We will assume, as is the fact, that when 

you entered the gourthouse this afternoon the sun was 

shining brightly outside, it was a clear day, there 

was no rain. Assume that in this courtroom the Venetian + 


blinds are down and the drapes -- or let's assume that 
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Assume that you are sitting in your jury box 
and,despite the fact that it was clear and dry when you 


entered the building, somebody walks in the door of the 
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there are lrape on the windows and that they are closed 


7 courtroom carrying an umbrella dripping water, followed 

8 in a short time by a sécond person wearing a raincoat 

9 and the raincoat appears wet nad it is also dripping water. 
10 Taking our assumptions, you cannot look out 

ll | the windows to see whether it is raining or not, and 

12 


if you are asked, “Is it raining?", you cannot say you know 


certainly, upon the combination of facts as I have given 
them, even though when you entered the building it was 
not raining outside, it would be reasonable and logical 
for you to -onclude that it is raining now. 

That is about all there is to circumstantial 
RrsnEnee: You infer on the basis of reason and experience 
from an established fact the existence of some turther 
fact. 


On another subject: The defendants have 


chosen not to take the witness stand and testify in 


their own behalf. There are many reasons why a defendant 


zs =: 8B B 


13 directly of your own knowledge and observation, but, 
may decide not to testify. You should not speculate as to 
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2 why the defendants did net testify. You may not draw any 
3 inference whatsoever from anyone's not taking the stand 
at 4 and testifying. 
5 Under your oath as jurors, you cannot allow 
6 a consideration of the punishment which may be inflicted 
7 upon a defendant, if convicted, to influence your verdict 
8 in any way or in any sense enter into your deliberations. 
9 


The duty of imposing sentence rests exclusively upon 
the Coert. 
Your function is to weigh the evidence in 
the case and to determine the guilt or innocence of 
each defendant separately, solely on the basis of such 
evidence and the law. 
| The trial in this case has involved charges 


against Louis Kenneth Watson, contained in one indictment, 


and similar charges against Willie London, contained in 


of Mr. Watson and Mr. London, you must bear in mind that 


guilt is personal. The guilt or innocence of a defendant 


on trial before you must be determined separately with 
respect to him, solely on the evidence presented against 
him, or lack of evidence. The case of each defendant 
stands or falls upon the proof or lack of proof of the 


charge against him, and not against somebody else. 
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If you find that a defendant is guilty 


| beyond a reasonable doubt of any of the crimes alleged 


by any assumption, conjecture or sympathy or any inference 


not warranted by the facts until proven to your satisfaction 


3 

4 , in the indictment which charges him with crimes, a verdict 
. 5 of guilty as to that count should be returned as to that 

6 defendant. The guilt or innocence of any one defendant 

1 of any of the crimes charged should not influence your 

. | verdict regarding the other defendant. 

9 You may find either one, or both, or neither 

10 one of the defendants guilty. You may find one or the other 

11 or both of the defendants not guilty. 

12 In order to find a defendant guilty, you must 

13 find that the Government has proved each and every element 

14 of the charges against that defendant beyond a reasonable 

15 doubt. 

16 You are to decide the case upon the evidence 

17 and the evidence alone, and ,; 3u must not be influenced 


When you go into the jury room, there will 


be twelve of you going in. There are twelve people 


who will deliberate as jurors in this case. 


Any verdict 


re must be the unanimous verdict of all of you. 
I will point out, however, that no one 


should enter upon the deliberations in the jury room with 
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3 change it if convinced by intelligent argument on the 


2 such pride of opinion that he or she would refuse to 


ee 4 part of another juror or jurors that they are wrong. 
5 However, you are not to do violence to your 
6 own well-founded opinions and common sense. You will 
7 be taking your good common sense into the jury room. 
8 I expect that when you come out of the jury room your 
/ 9 good common sense will accompany you. 
10 You are entitled, each of you, to your 
ll opinion. In other words, each of you must decide the 
12 case for himself or herself after thoroug! y reviewing 
13 the evidence and exchanging views with your fellow 
14 jurors. 
15 After you have exchanged your views, you 
16 should consider each defendant separately and each count 
17 separately, and vote guilty or not guilty first as to one 
18 defendant on count 1, then on count 2; then as to the 
other defendant on count 1 and count 2. The vote will be 
kept by Miss Bertaline Allen, who, as is the custom in this 

21 court, which calls for the juror seated in seat ‘ne to 
22 be the foreman or forelady, will be your forelady. She 

_ i ae will take the tally and she will report out the verdict 
A when, as and if you have reached a unanimous decision. 
25 Ladies and gentlemen, I have completed my 
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charge. However, before sending you to deliberate, I 
will see counsel at the side bar. 
(At the side bar) 
THE COURT: Are there any exceptions? 
Bentley. 
BENTLEY: None whatsoever. 
COURT: Are there any exceptions, 
Jacobs? 
JACOBS: No, your Honor. 
COURT: Are there any exceptions, 
Fractenberg? 
MR. FRACTENBERG: No. 
THE COURT: Are there any requests for 
supplementary instructions, Mr. Bentley? 
MR. BENTLEY: None from the Government. 
THE COURT: Any requests for supplementary 
instructions, Mr. Jacobs? 
MR. JACOBS: None, your Honor. 


THE COURT: Are there any requests for 


supplementary instructions, Mr. Fractenberg? 


MR. FRACTENBERG: No, your Honor. 
THE COURT: Very well. 
I will, as is my custom, inguire as to the 


health of the jurors and if they say that they are fit and 
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whether they operate a correctional institution at 


| 
3 || Graterford or a penal institution in Philadelphia. It 
{ 


oo 4 jj seems to me that the writ issued from this Court was 
5 | lodged at Graterford. The defendant could not be produced. 
6 | That was his permanent Pennsylvania residence at that 
| 
time. 


It seems to me that the Government, in causing 


oO 


9 | the writ to be lodged at his permanent residence, had 
10 done what might be called acting with due diligence. 

ll If anyone wants to comment, I will hear you. 

12 i However, I am prepared to rule. 

13 | MR. JACOBS: Nothing further to add, your 

14 | Honor. | 
15 | THE COURT: The Court has considered the 

16 defendant's motion to dismiss the indictment for a | 
17 } violation of the interim plan of this district which | 
18 1 requires a trial within a six-month period; actually, 


19 | which requires the Government to be ready for trial within, | 

20 | as I understand it, a six-month period, within six months 

21 of the date of arrest,as is indicated in Rule 5. 

22 | Since the arrest here was by state authorities, 
ell 23 the Court concludes that the six-month period could | 

24 begin to run, at the earliest, on December 4, 1975, and | 

25 | according to the Court's view of the proof, specifically 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POPE OVARE NEW YORK NY = 7ot.1929 


N 


wo 


®R fF B RB 


Cpinion A 31 


at) 
f fea) 


rdmch 82 


Dennis, Jr., a United States 


the testimony of Edward G. 
Attorney for the Eastern District of Pennsylvania, 
the Court has determined that the negotiations which were 
in progress on December 4 for a Rule 20 disposition 
terminated on December 12, 1975. Thus, as the Court 
construes the plan, the six-month period began running 
on December 12, 1975. This would have meant that the 
Government was required to be ready for trial by June 12, 
1976, if there were no exclusions as that term is defined 
in Rule 6, particularly Rule 6(a) and (d). 

The Court finds that there was an exclusion 
for the period March 29 through April 14, 1976. A 
writ of habeas corpus ad prosequendum had been issued in 


this district on March 26, 1976. The writ was lodged 


at the Graterford Correctional Institution in Pennsylvania 
where the defendant had begun serving a state term. At or 
about the time it was lodged at Graterford, and specifically 


on March 29, 1976, the defendant was removed to Philadelphia 


to face other state charges. He appeared in court in 
connection with those charges on March 29, at which time 
his attorney failed to appear. On March 30, his attorney 
did appear and requested a jury trial. The case was sent 


to a backup part and was held awaiting trial in 


Philadelphia. The defendant remained in Philadelphia 
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until April 14, at which time he was returned to Graterford. | 


! 
i 


3 The Court has concluded that the veriod from 
_ = 4 | March 29 to April 14 must be excluded under Rule 6(a), 

5 since the Court has concluded that the defendant was 

6 awaiting trial of other charges during that period. 


~3 


The Court would also add that, under Rule 6(d), 


| the Government acted, at least at that point in time, 


with due diligence, but that the defendant's presence could 


not be obtained during the period March 29 through April 14, 


with due diligence, since he was in Philadelphia during 


that period awaiting trial on other state charges. 


The exclusion of this period of some sixteen 


days has led the Court to conclude that even starting 


1975 and ending it 


the six-month period on December 4, 


on June 16, 1976 results in the Court's holding that the 


Government has complied with the six-month requirement of 


the interim plan of this district. 


Accordingly, te defendant's motion to dismiss 


It is so ordered. 


the indictment is denied. 


Is there anythi.g that either counsel would 


wish to add at this time? 


MR. BENTLEY: I don't know if the record is 


clear. There was another branch of this motion based on 


the interstate agreement on detainers. I know the Court 
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THE COURT: And 111 and 112; is that correct? 

MR. BENTLEY: That's correct, your Honor. 

THE COURT: All right. 

Let me just be sure that the material here 
is all in evidence. 

(Pause) 

Miss Kruger, would you give the enumerated 
exhibits to the marshal. 

THE CLERK: Yes, sir. 

(Court's Exhibit No. 1 was marked.) 

(Recess) 

(At 5:00 p.m., two notes were received from 
the jury.) 

(In open court; jury not present) 

THE COURT: We have just received two notes 
from the jury, which I had marked Court's Exhibits 2 and 3 
for identification, respectively. 

(Court's Exhibits Nos. 2 and 3 were marked.) 

THE COURT: Reading 2 first: 

"Like to hear what Mr. Watson's lawyer had 
to say about the picture exhibit Gx-97, and FBI testimony 
by Mr. Lorenzetti on Mr. Watson's exhibit Gx97." 


The comments of counsel are not evidence 


and, therefore, of course, I cannot comply with that portion 
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of the jury's request and will so advise them. 

MR. JACOBS: Your Honor, can w be heard on 
that? I have had this before, your Honor. 

THE COURT: So have I. The matter is closed. 
There is no support for that whatsoever, unless the 
Government consents. 

Does the Government consent? 

MR. BENTLEY: No, we do ot. 

THE COURT: Very well. 

There is no support for that at all. I have 
been throuch that and I think I am as familiar with it as 
you are. 

Needless to say, if you have support from 
the Second Circuit which authorizes such a request to be 
honored, I will hear you and you can cite the case. 

MR. JACOBS: My only support, your Honor, is 
a case I tried before Chief Judge Mischler in the Eastern 
District where he permitted it. 

THE COURT: Yes, and I have permitted it, * 0. 
But it's a matter of discretion, certainly not of right. 
And the Government has indicated that they do not consent. 

I exerc se my discretion. I will not have 
the statements of counsel which are’‘not evidence read to 


the jury. 
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